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Appeal from the United States District Court for the Northern
District of Alabama. (No. CV91-C-2220-W, U W denon, Judge.

Before BIRCH and BARKETT, GCircuit Judges, and HENDERSON, Seni or
Circuit Judge.

BIRCH, GCircuit Judge:

This is an appeal by a former circuit court judge in Al abama
fromthe i ssuance of a permanent injunction against him as well as
hi s successors in office, permanently enjoining themfromexcl udi ng
menbers of the public fromany divorce trial convened in the Sixth
Judicial Grcuit in Al abama, absent a prior judicial determ nation
that their public interest in a particular trial is outweighed by
a specifically identified conpelling state interest. The district
court also awarded the plaintiffs one hundred dollars in nom nal
damages agai nst the state court judge in both his individual and
official capacities. For the reasons that follow, we REVERSE the
damages j udgnent, VACATE the permanent injunction, and REMAND wi th
instructions to enter judgnent for the state court judge.

| . BACKGROUND
Concerned Citizens for a Caring Fam |y Court, Inc. ("CCCFC"),

one of the nanmed plaintiffs in this case, was organized as a



nonprofit organi zati on under Al abanma |law and was incorporated in
June of 1990; plaintiff Gynnie B. Simmons is one of the founders
of CCCFC. Judge Paul S. Conger, Jr., the defendant, was an Al abama
Circuit Court Judge in the Sixth Judicial District in Tuscal oosa
County until January 1995, at which time his termof office ended."’
Judge Conger's primary duties were as a donestic relations and
juvenile court judge, although he had the general power of an
Al abama circuit judge to hear other matters assigned to him All
donmestic relations cases in Al abama are nonjury and, as a general
matter, juvenile proceedings before the famly court are closed to
spectators. See Al a.Code § 12-15-65(a) (1995).

Sonme background information on CCCFC is hel pful to place the
events at issue in this case in the proper context. CCCFC
al l egedly was forned "to focus attention on the | aws and procedures
governing the Juvenile and Famly Courts and to pronote
constructive change to enable the residents to be served by a
judicial system that is fair and just in its decisions and
efficient and economcal in its operations.” R1-11, Exh. E at 1.
Most, if not all, of the founding principals in CCCFC had been
[itigants in Judge Conger's court or had a child or close relative
who had been a litigant in Judge Conger's court. The record
i ndi cates that these individuals were unhappy about the outcone of
t heir proceedings and general ly disapproved of his decisions and

hi s courtroom demeanor

'Judge Conger was first elected in 1982 and was succeeded in
1995 by Judge Herschel T. Hammer. This fact is noteworthy
because the district court's permanent injunction runs against
Judge Conger and his "successors in office and responsibilities.”
R1- 24-1.



Simmons testified at trial that her grievance wth Judge
Conger was personal and stemed from her disagreenent with the

2 In

Judge Conger's decision in a case involving her daughter.
order to achieve their stated goals, CCCFC operated what Sinmons
referred to as a "court nonitoring program" R2-30-53. As part of
this program CCCFC nenbers went to court to |lend "noral support”
to famly court litigants, particularly first-tinme litigants. 1d.
at 54. Interestingly, none of the "information" that all egedly was
collected in these nonitoring sessions was ever witten down, and
Judge Conger's court was the only one that was ever nonitored. Not
only did CCCFC nonitor Judge Conger's court, but also they
initiated proceedi ngs agai nst hi mbefore both the Al abama Judi ci al
| nqui ry Conm ssion and the Al abama Court of the Judiciary; their
conplaints were based on his rulings, courtroom deneanor, and
al l eged practice of closing certain famly court hearings to the

publi c. Both of these actions were dism ssed as being wthout

merit.? Nonet hel ess, they helped further the considerable

“Two ot her founding nmenmbers of CCCFC testified at the bench
trial about their personal grievances wi th Judge Conger. Roselyn
Jordan stated that she was "mad as hell at Paul Conger" as a
result of his decision in her donestic relations case involving
her fornmer husband's abuse of her daughter. R2-30-86. Fay Price
testified that she had a grievance wth Judge Conger concerning
how her case before himwas resolved. R2-30-22. Price also
testified that she backed Judge Conger's political opponent in
the el ection due to her personal grievance wi th Judge Conger.

ld. at 23-24.

*This is not to say that no harm occurred. Sinmons
testified that CCCFC and its followers went by caravan to
Mont gonmery, Al abama, to present their petition to the Judici al
I nqui ry Conmi ssion. R2-30-71. |In addition, she testified that
CCCFC i ssued a press release, setting forth their unsubstanti ated
char ges agai nst Judge Conger, prior to any hearing being held on
the merits of their allegations. 1d. Roselyn Jordan testified
t hat she and sone ot her CCCFC nenbers went to New York and



aninosity that already exi sted between Judge Conger and t he nenbers
of CCCFC.*

The conduct at issue in this case occurred on April 15, 1991,
during a hearing that Judge Conger held in a divorce and child
custody case, Gosa v. Gosa, Civil Action No. DR90-374. Si rmons
attended this hearing as a spectator and sat through the norning
session without incident.® Upon resunption of the hearing after
[ unch, counsel for WInon Gosa addressed the Court:

MR. NOLEN [counsel for M. Gosa]: Your Honor, if I may at
this point, the great majority of the allegations that we have
heard this norning were not in the pleadings and are certainly
surprising to us. In light of that, we would ask that only
the parties and counsel and whatever witness is testifying be
allowed in court at this tine.

THE COURT: You are asking for Ms. Simons to be excused?

MR. NOLEN. Yes, sir, we are.

THE COURT: Ms. Simmons, at the request of the Defendant, |
will ask you to please excuse yourself.

appeared on an episode of the "Geral do" show about bad judges and
bad decisions; on the show, Jordan spoke about her personal
experience in a domestic relations matter before Judge Conger.

I'n fact, this is the second tinme that we have heard an
appeal in a case involving Judge Conger. An advocacy group,
known as the Association for Children for Enforcenent of Support,
Inc. ("ACES"), brought the first case based on an incident in
which a lawyer for a party told an ACES nenber that she could not
observe a child custody proceedi ng before Judge Conger. See
Associ ation for Children for Enforcement of Support, Inc. v.
Conger, 899 F.2d 1164 (11th G r.1990) (affirm ng dism ssal of
case because (1) dispute was not ripe, given that exclusion was
done by a |l awer and not the judge, (2) plaintiffs |acked
standing, and (3) plaintiffs did not state a cause of action).

Al t hough ACES and CCCFC are separate organizations, and there is
l[ittle in the record regarding overlap in nenbership between the
organi zati ons, the groups both nonitored Judge Conger's
courtroom and both were actively opposed to Judge Conger
politically.

°Si mmons was the only spectator at the hearing.



MRS. SIMMONS: You are asking ne to | eave?

THE COURT: Yes, ma'am | sure am

MRS. SIMMONS: | want that on the record that you are—

THE COURT: The counsel for the Defendant, M. Richard Nol en,
has asked that Ms. Simmons, who is a nenber of Concerned
Citizens, be asked to | eave this courtroombecause his client
objects to her presence in the courtroom

MRS. SIMMONS: | am just nonitoring the Court because every
citizen has a right to sit in the court.

MR. NOLEN. Well, ma'am on behalf of my client, I would like
to ask you to | eave.

MRS. SIMVONS: | wll leave if the Judge makes it official

| wll not |eave on your asking.

THE COURT: Yes, ma'am | am asking you to | eave. At the
request of the Defendant, | am asking you to |eave, please,
ma' am

MRS. SIMMONS: | would like to have a notarized statenent to
that effect. | wll pick it up next week.

THE COURT: Yes ma'am We will see about that.
(Wher eupon, Ms. Simons exits the courtroom
R1-11, Exh. A at 4-6.

Si mons clains that she was in court that day to |end nora
support to Marcia Cosa. Significantly, after Simons left the
courtroom Marcia CGosa's |lawer stated that neither he nor his
client had any problemw th her being asked to | eave the courtroom
Therefore, both sides were in favor of Sinmons being renoved from
t he courtroomfor the afternoon session. The record indicates that
Wl non Gosa's | awyer likely wanted to have Sinmons renoved because
W non Gosa, who was on the witness stand at the tine, began being
guesti oned on cross-exam nati on about all eged extramarital conduct
and children possibly born outside of the marriage. Judge Conger

testified at trial that "[i]f M. Gosa felt that the testinony



there m ght threaten his job, economcally that has a direct inpact
on his ability to support his children.” R2-30-138.

On Septenber 19, 1991, Simmons and CCCFC fil ed their conpl ai nt
in district court in this case, in which they sought declaratory
and injunctive relief under 42 U S.C. § 1983. Simons cl ai ned t hat
her exclusion fromcourt in the Gosa proceeding, as well as what
she called Judge Conger's "policy and practice® of excluding
menbers of CCCFC and the general public from proceedings in his
court," deprived her and CCCFC of their First and Fourteenth
Amendnent rights of access to judicial proceedi ngs and associ ati on.
R1-1-4.

Judge Conger answered that his exclusion of Simons was done
pursuant to section 12-21-9 of the Al abanma Code, which states:

In all civil cases sounding in damages involving the
guestion of rape, assault with intent to ravish, seduction,
divorce or any other case where the evidence is vulgar,
obscene or related to the i nproper acts of the sexes and tends
t o debauch the norals of the young, the presiding judge shal
have the right, in his discretion and on his own notion, or on
notion of plaintiffs or defendants or their attorneys, to hear
and try the case after clearing the courtroomof all or any
portion of the audi ence whose presence i s not necessary.

Al a. Code § 12-21-9 (1995) (enphasis added). The case proceeded to

®Interestingly, Simons admits that the Gosa case is the
only instance in which she was asked to | eave Judge Conger's
courtroom R2-30-75. We fail to see how this one incident
constitutes what Simons and CCCFC characterize in their
conpl aint as Judge Conger's "policy and practice" of exclusion.
R1-1-4. The record indicates that other nenbers of CCCFC were
excl uded from Judge Conger's courtroom on ot her occasions, but
t hose exclusions occurred either because the CCCFC nenbers were
w tnesses affected by the exclusionary rule, or because the
proceedi ngs involved a juvenile and were closed as a matter of
Al abama aw. We view these latter instances as wholly unrel ated
to the incident conplained of in this case, and therefore they do
not aid the plaintiffs in establishing proof of any "policy or
practice.”



trial, and a one-day bench trial was held in the Northern District
of Al abama on Decenber 2, 1992. Alnobst twenty nonths |ater, the
district court issued its Menorandum Qpi ni on and Fi nal Judgnent and
Per manent I njunction, both dated July 29, 1994. Al t hough the
district court expressly stated that it was avoiding the
constitutional issues presented, it nonetheless found that Judge
Conger had "abused his discretion under federal comon |aw and
Title 12-21-9." R1-23-9. Based on this finding, the district
court permanently enjoined Judge Conger and his successors "from
excluding plaintiffs and nmenbers of the public from any divorce
trial convened in the Sixth Judicial Circuit of Al abama in the
absence of a prior judicial determnation, based on factual
findings, that their interests in attending the trials are
out wei ghed by a specifically identified conpelling state interest."
R1- 24-1- 2.

In addition, the district court awarded Si mons and CCCFC one
hundred dollars in nom nal danages, recoverable from Judge Conger
"individually and as Crcuit Judge of the Sixth Judicial District
of the State of Al abama." ld. at 2. On appeal, Judge Conger
raises three issues, whether: (1) federal comon |aw can be
created by a district judge to control attendance and procedures in
a state court when there is a state statute that governs, and the
court avoi ds addressing the federal constitutional issues; (2) the
district court should have abstained from deciding a matter
i nvol ving the di scretionary decisions of a state court judge acting
pursuant to a state statute, the constitutionality of which the

plaintiffs did not challenge; and (3) this matter should be



certified to the Al abama Suprenme Court, in order for it to
interpret section 12-21-9 of the Al abama Code, which guided Judge
Conger's conduct in this case.
1. DI SCUSSI ON

The district court awarded both nom nal damges and
injunctive relief; these two issues will be addressed separately.
On appeal, we review the district court's conclusions of |aw de
novo. Worthington v. United States, 21 F.3d 399, 400 (11th
Cr.1994). The district court's application of the law to the
facts also is subject to de novo review Massaro v. Mainlands
Section 1 &2 Gvic Ass'n, Inc., 3 F.3d 1472, 1475 (11th G r.1993),
cert. denied, --- US ----, 115 S.C. 56, 130 L.Ed.2d 15 (1994).
A. Nom nal Danmages

"W review a district court's award of damages under a
clearly erroneous standard.” Davis v. Mrsh, 807 F.2d 908, 913
(11th Cir.21987) (per curian. In this case, the district court
order ed Judge Conger to pay one hundred dollars i n nom nal damages.
The damages were recoverabl e agai nst hi mboth in his individual and
official capacities. The district court clearly erred in awardi ng
damages agai nst Judge Conger in his individual capacity because he
is entitled to absolute judicial imunity from damages in this
section 1983 case. It also erred in awardi ng danages agai nst Judge
Conger in his official capacity, given that such relief is barred
by the El eventh Anmendnent.

The Suprenme Court has set forth a two-part test for
determ ning when a judge is entitled to imunity fromnoney danmages

[Tability when sued under section 1983. Stunp v. Sparkman, 435



U S 349, 98 S.Ct. 1099, 55 L.Ed.2d 331 (1978). The first part of
the test is whether the judge dealt with the plaintiff in a
judicial capacity. 1d. at 362, 98 S.Ct. at 1107. |If the judge was
not dealing with the plaintiff in a judicial capacity, then there
isnoimmunity. |If the judge was dealing with the plaintiff in his
judicial capacity, however, the second part of the test is whether
the judge acted in the " "clear absence of all jurisdiction.' "
Id. at 357, 98 S.Ct. at 1105 (quoting Bradley v. Fisher, 80 US.
(13 Wall.) 335, 351, 20 L.Ed. 646 (1872).

In this case, it is clear that Judge Conger was dealing with
Simmons in his judicial capacity. The incident at issue occurred
whi |l e Judge Conger was hearing a domestic relations case. He
excluded Sinmmons from his courtroom during a proceedi ng that was
properly before him and he was acting in his official capacity in
excl uding her. Therefore, Judge Conger's actions satisfy the first
part of the test for determining the applicability of judicia
i muni ty. See Rolleston v. Eldridge, 848 F.2d 163, 164 (11lth
Cir.1988); Harris v. Deveaux, 780 F.2d 911, 914 (11th G r. 1986).

Furthernore, Judge Conger satisfies the second part of the
Stunp test. He clearly had jurisdiction over theGosa matter, and
there is no allegation to the contrary. Therefore, because Judge
Conger's conduct at the Gosa hearing satisfies both prongs of the
Stunp test for judicial inmmnity from damages liability under
section 1983, the district court's danmages judgnent against himin

his individual capacity is reversed.’ As for the damages awarded

‘Aside fromthe legal error on the judicial inmunity issue,
we are troubled that the court awarded damages in this case,
because all that the plaintiffs sought was declaratory and



agai nst Judge Conger in his official capacity, this relief is
barred by the sovereign immunity of his then enployer, the State of
Al abama. "[A] suit against a state official in his or her official
capacity is not a suit against the official but rather is a suit
against the official's office,” and, "[a]s such, it is no different
froma suit against the State itself.”" WIIl v. Mchigan Dep't of
State Police, 491 U. S. 58, 71, 109 S. Ct. 2304, 2312, 105 L. Ed. 2d 45
(1989) (holding in a damages action that neither a state nor its
officials actingintheir official capacities are "persons” subject
to suit under section 1983). Therefore, the award of damages
agai nst Judge Conger in his official capacity is also reversed.
B. Permanent I njunction

On appeal, the standard of review for the grant of a
permanent injunction is abuse of discretion. Centel Cable
Television Co. v. Thos. J. Wite Dev. Corp., 902 F.2d 905, 910
(11th G r.1990). Unli ke a damages suit wunder section 1983,
"judicial immunity is not a bar to prospective injunctive relief
against a judicial officer acting in her judicial capacity."
Pulliamv. Allen, 466 U S. 522, 541-42, 104 S.C. 1970, 1981, 80
L. Ed. 2d 565 (1984). Sinply because prospective injunctive relief
is available against a judge in a section 1983 action, however
does not nean that such equitable relief is appropriate.

In this case, Simons and CCCFC allege that their First
Amendnent rights of access to judicial proceedi ngs and associ ati on,

as applied to the states through the Fourteenth Anendnent, were

injunctive relief. There is no prayer for damages in their
conpl ai nt.



vi ol at ed when Judge Conger excluded Sinmmons fromthe Gosa heari ng.
Judge Conger, in his answer to this |awsuit, explained that he was
exercising his discretion under Al abama Code 8§ 12-21-9, which by
its terns permts himto do exactly what he did in this case
Since he was acting pursuant to a state statute, logic dictates
that Si nmmons and CCCFC s challenge in this case is not really to
Judge Conger's actions, but rather to the constitutionality of
section 12-21-9.

Si mmons and CCCFC, however, repeatedly have enphasi zed, both
intheir briefs and at oral argunent, that they are not chal |l engi ng
the constitutionality of the statute. Rat her, they explicitly
state that they are challenging Judge Conger's actions in this
specific case, which they allege violated their First Amendnent
rights. Since Judge Conger was acting pursuant to a presunptively
constitutional statute, Simons and CCCFC fail to state a claim
upon which relief can be granted.?® One cannot allege a
constitutional violation by a judge, who was doi ng precisely what
a statute permts him to do, wi t hout chal l enging the

constitutionality of the statute under which he was acting.® This

8G ven our decision, we need not address the abstention and
certification issues raised by Judge Conger.

'\ do not disagree with Judge Barkett's reading of Ri chnond
Newspapers, Inc. v. Virginia, 448 U.S. 555, 100 S.Ct. 2814, 65
L. Ed. 2d 973 (1980), as stating, in general terns, that a judge
acting pursuant to a state statute is limted by the constraints
of the Constitution and may not exercise his discretion under
that statute in a unconstitutional fashion. See R chnond
Newspapers, 448 U. S. at 562 n. 4, 100 S.C. at 2820 n. 4.
Plaintiffs therefore nust allege either (1) that the state
statute is unconstitutional or (2) that a particular judge's
actions pursuant to that statute violated the |imts placed upon
himby the Constitution. 1In this case, Sinmmons and CCCFC assert
that they are not challenging the constitutionality of the state



| eads us to conclude that the district court abused its discretion
in entering a permanent injunction against Judge Conger and his
successors.® Therefore, the permanent injunction entered by the
district court is vacated, and the district court is instructed on
remand to enter judgnent for Judge Conger on this claim
I 11. CONCLUSI ON

The district court erred in awardi ng nom nal danmages agai nst
Judge Conger in his individual capacity because he is entitled to
judicial inmmunity fromnoney danmages liability inthis section 1983
case. In addition, the district court erred in awardi ng nom na
damages agai nst Judge Conger in his official capacity because that
relief is barred by the El eventh Anmendnent. Lastly, the district
court abused its discretion in entering a permanent injunction
regardi ng the exclusion of the public fromdivorce trials, against

Judge Conger and his successors. Therefore, the damages judgnent

statute. However, they do not allege that Judge Conger's actions
constituted an unconstitutional exercise of authority under the
state statute. Wat they challenge is not Judge Conger's
judgment in deciding to close his courtroom but rather the fact
that he has the authority to exclude anyone at all. This
challenge is an attack not on the judge' s exercise of his

di scretionary function, but rather on the underlying statute that
affords himhis discretion. Gven that Simons and CCCFC
expressly deny that they are making such a chall enge, and that

t hey have not alleged that Judge Conger's actions constituted an
unconstitutional exercise of his authority under the statute,
they have failed to state a valid claim

YW need not address fully the reasoning enpl oyed by the
district court in granting the injunction. In its menorandum
opinion, the district court states that "[w]ithout reaching the
constitutional issue, this Court holds that the exclusion
violates federally protected common |law rights.” R1-23-1. Since
the only clainms that Simmons and CCCFC nake are constitutional
claims, it is puzzling that the district court could avoid
addressing themand still find that they were entitled to relief.



i s REVERSED, the permanent injunction is VACATED, and the case is
REMANDED to the district court with instructions to enter judgnent
for Judge Conger.

BARKETT, Circuit Judge, specially concurring:

| agree with the mpjority's ultimte conclusion that the
deci sion of the district court in this case should be reversed for
many of the reasons stated by the magjority. | wite only because
| believe the majority is wong when it states that "[o] ne cannot
allege a constitutional violation by a judge, who was doing
precisely what a statute permts himto do, wi thout chall enging the

nl See

constitutionality of the statute under which he was acting.
Ri chnond Newspapers, Inc. v. Virginia, 448 U S. 555, 562 n. 4, 100
S.Ct. 2814, 2820 n. 4, 65 L.Ed.2d 973 (1980) (plurality opinion).

Al though the majority recognizes in footnote 9 that "a judge
acting pursuant to a state statute is limted by the constraints of
the Constitution and may not exercise his discretion under that
statute in a unconstitutional fashion,” it nonethel ess concludes
that the plaintiffs have failed to state a claim The mgjority
characterizes the plaintiffs' claimnot as a challenge to "Judge
Conger's judgnent in deciding to close his courtroom but rather

the fact that he has the authority to exclude anyone at all." |

believe the plaintiffs in this case are chall engi ng, rather, Judge

The state statutes in Richnmond Newspapers, Inc. v.
Virginia, 448 U S. 555, 100 S.Ct. 2814, 65 L.Ed.2d 973 (1980),
and the instant case permt, but do not require, trial courts to
cl ose court proceedings. |f Judge Conger had been mandated by
state law to close the divorce proceeding, | would find
persuasive the majority's conclusion that "logic dictates that
Si mmons and CCCFC s challenge in this case is not really to Judge
Conger's actions, but rather to the constitutionality of section
12-21-9."



Conger's "policy" of summarily <closing his courtroom as an
unconstitutional exercise of his authority.?

In order to ascertain the nature of the plaintiffs' claim one
nmust understand the nature of the underlying right supporting such
claim The plaintiffs are seeking the type of procedural
protections surrounding the qualified right of access to judicial
proceedi ngs guaranteed by the First Amendnent, and first
articulated by the Supreme Court in Richnond Newspapers.® The
plaintiffs in both R chnond Newspapers and this case chal | enged not
the trial court's ultimate "authority to exclude anyone at all,"

but nerely the manner in which the judge exercised such authority.

*The majority inplies in footnote 6 that Simons and CCCFC
fail to state a clai mbecause they allege only one incident in
whi ch Judge Conger excluded Sinmmons fromthe courtroom which the
maj ority considers as insufficient proof that Judge Conger had a
"policy and practice" of exclusion. Alleging a policy or custom
however, is relevant only if the 8 1983 claimis brought agai nst
a local governmental body. See Arnold v. Board of Education of
Escanbi a County Al abama, 880 F.2d 305, 310 (11th G r.1989).
Muni ci pal accountability is not at issue in this case. |If
"policy and practice" has any relevancy, it is to the question of
whet her Judge Conger's successor is simlarly excluding the
public fromhis courtroom of which no allegation has been nmade.

*Had we reached the nerits of Simmons' and CCCFC s acti on,
we woul d be called upon to determ ne whether to extend to civil
di vorce proceedi ngs the constitutional safeguards surrounding the
right of access established in R chnond Newspapers. There the
Court found a limted right of access to judicial proceedings,

not an absolute right: "[A] trial judge [may], in the interest
of the fair adm nistration of justice, inpose reasonable
l[imtations on access to a trial." 448 U S. at 581 n. 18, 100

S.C. at 2830 n. 18. The Court required a bal ancing of the
conpeting constitutional interests involved—the public's First
Amendnent interest in open proceedi ngs as agai nst the crim nal
defendant's right to a fair trial—and held that "[a] bsent an
overriding interest articulated in findings, the trial of a
crimnal case nust be open to the public.” 1d. at 581, 100 S. C
at 2829. Simons and CCCFC are seeking simlar relief in this
case, arguing that Judge Conger was constitutionally allowed to
excl ude persons fromhis courtroomonly after conducting a

Ri chnond Newspapers bal ancing of the interests invol ved.



In their conplaint, Simons and CCCFC specifically contend that
Judge Conger did not nake any order or finding bal ancing the
interest of the public to attend and the interest of the
husband to have a closed hearing. Judge Conger mnmade no
finding that the denial of public access served an inportant
governnental interest and that there was no less restrictive
way to serve that governnental interest.

In fact, the relief sought by Simons and CCCFC was to enj oi n Judge

Conger "fromexcl udi ng nenbers of CCCFC and t he general public from

court proceedings unless, after notice and hearing, he finds a

proper, overriding interest in favor of closure.” This seens to ne

to be an attack on Judge Conger's "exercise of his discretionary
function,” not a claimthat the statutory grant of such discretion
is invalid per se. Thus, | believe plaintiffs' claimthat Judge

Conger infringed their First Amendnent right of access to judicial

proceedi ngs states a valid constitutional claim?

Utimately, although | believe that plaintiffs otherw se

stated a valid claim | do have reservations as to whether a

"genuine and present controversy, not nerely a possible or

conj ectural one" exists inthis case. See Gully v. First Nat. Bank

in Meridian, 299 U. S 109, 111-13, 57 S.C. 96, 97, 81 L.Ed. 70

‘I ndeed, this constitutional claimis simlar to that
presented in Now cki v. Cooper, 56 F.3d 782 (7th Cr.1995), cert.
denied, --- US ----, 116 S.Ct. 753, 133 L.Ed.2d 700 (1996), in
whi ch a paral egal challenged a state fam|ly-court judge's policy
of not allowng himto attend or record custody hearings because
he was neither a party to the proceedi ngs nor an attorney for
either of the parties. The plaintiff claimed that the judge's
actions, although authorized by Wsconsin law, Ws. Stat. 8§88
757.70, 767.19(2), violated several federal rights. Now cki, 56
F.3d at 783. The Seventh Circuit held that to the extent the
plaintiff alleged that the judge's "policy deprives himof the

[imted right, ... held inplicit in the First Amendnent, to
observe trials. ... his suit is not frivolous" and was
erroneously and prematurely dism ssed by the district court. 1d.

at 785 (citing R chnond Newspapers, 448 U.S. at 580 & n. 17, 100
S.Ct. at 2829 & n. 17).



(1936). Judge Conger is retired and no longer in a position to
infjure the plaintiffs or the public by excluding them from court
proceedi ngs, and his alleged "past wongs do not in thenselves
amount to that real and imediate threat of injury necessary to
make out a case or controversy." City of Los Angeles v. Lyons, 461
U S. 95 103, 103 S.Ct. 1660, 1666, 75 L. Ed.2d 675 (1983). Even if
Judge Conger's "successors" are substituted as defendants in an
attenpt to save this action from nootness, | do not believe that
the relief sought—+njunctive relief—+s warranted in this case

I njunctive relief agai nst Judge Conger's  successors IS
i nappropriate because the threatened harmis nerely specul ative,
i.e., we would have to assune that the successor judges would
i mpose a simlar "policy" of exclusion. ® Notwithstanding that |
think the plaintiffs brought a cognizable constitutional claim

under Ri chnond Newspapers and its progeny, the permanent injunction

W previously affirmed the dismissal of an action
chal I engi ng Judge Conger's "policy" of excluding observers from
child support hearings because the threatened injury was too
specul ative, and the case not ripe for adjudication:

[ A] ppel | ants' clainms nust be based on what they predict
wi || happen as a result of Judge Conger's policy should
they attenpt, at sone tinme in the future, to enter
Judge Conger's courtroom during a support hearing.

This is plainly the type of hypothetical case that we
shoul d avoid deciding. W do not generally decide
cases based on a party's predicted conduct.... [We
are faced only with an unofficial "policy" announced in
an informal setting. W sinply cannot know whet her
Judge Conger will enforce this policy until he actually
does so.

Associ ation for Children for Enforcement of Support, Inc. v.
Conger, 899 F.2d 1164, 1166 (11th G r.1990) (citations
omtted) (enphasis added). |In the present case, it has not
even been all eged that the successor judge has a policy of
exclusion, nuch less that there is an inpending threat of
enforcement of such a policy.



should be vacated because this case no |longer presents a
"likelihood of substantial and immediate irreparable injury," an
el enment requisite to any grant of equitable relief. O Shea .
Littleton, 414 U. S. 488, 501-03, 94 S.Ct. 669, 679, 38 L.Ed.2d 674
(1974).



